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Before: Mary M. Schroeder, Chief Judge,
A. Wallace Tashima, and Johnnie B. Rawlinson,

Circuit Judges.

Opinion by Chief Judge Schroeder
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COUNSEL

James Bopp, Jr., Bopp, Coleson & Bostrom, Terre Haute,
Indiana, for the plaintiffs-appellants. 

Christopher M. Patti, University of California, Oakland, Cali-
fornia, for the defendants-appellees.

ORDER

The Opinion filed on August 11, 2004, is amended as fol-
lows: on slip opinion, page 11083 replace the first paragraph
with the following language: 

We do not, however, address that issue, as this appeal is
currently moot. Mootness is a flexible justiciability doctrine
that allows review “if there are present effects that are legally
significant.” Jacobus v. Alaska, 338 F.3d 1095, 1104 (9th Cir.
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2003). “[W]e have an independent duty to consider sua sponte
whether a case is moot.” Demery v. Arpaio, 378 F.3d 1020,
1025 (9th Cir. 2004) (citing Dittman v. California, 191 F.3d
1020, 1025 (9th Cir. 1999)). 

Although the parties do not address this point, we conclude
that the prayer for injunctive relief with regard to the 2002
election is now moot, because the student leaders who were
seated as a result of the challenged May 2002 election have
already completed their one year terms, which ended on June
30, 2003. As there are no present effects of the 2002 election,
injunctive relief is unavailable to redress any harm that the
appellants might have suffered. Further, as we detail below,
the election code plaintiffs seek to challenge has now been
revised. So far as the record reveals, the provisions to which
plaintiffs object are not likely to be reinstated. The issue
plaintiffs seek to litigate is therefore not “capable of repetition
yet evading review.” See id. at 1026-27. 

The mandate shall issue forthwith. 

OPINION

SCHROEDER, Chief Judge: 

Unsuccessful candidates for student government positions
at the University of California, Santa Cruz (“UCSC”) and a
student organization, of which the candidates are members,
challenged specific provisions of the University’s election
code on First Amendment grounds. The district court held that
it lacked the authority to order a new election because the
defendants, various University officials, were entitled to Elev-
enth Amendment immunity. The district court dismissed the
remaining claims as moot because the defendants had
removed the challenged provisions from the election code.
We affirm. 
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This appeal arises out of a dispute over the rules that gov-
erned the Spring 2002 election to the Student Union Assem-
bly (“SUA”), a student government body at the UCSC. The
plaintiffs and appellants are three students and a student orga-
nization. The students, Matthew Cox, Colleen McLaughlin,
and Dan Burkhart, were unsuccessful candidates for SUA
positions. The students were also members of the student
organization, Students for a Conservative America. 

In October of 2002, the plaintiffs sued members of UCSC’s
administration, officers of SUA, SUA’s election commission-
ers, and several Doe defendants under 42 U.S.C. § 1983 alleg-
ing that two provisions of the election code violated the First
Amendment. The challenged provisions were (1) a spending
limit and (2) a slate prohibition, barring any candidate’s
advertisement that mentioned another candidate. The plain-
tiffs also claimed that their Fourteenth Amendment rights
were violated because SUA held a meeting to consider
whether the plaintiffs had violated the election code without
giving the plaintiffs notice and an opportunity to be heard.
Their complaint sought a declaration that the challenged pro-
visions were unconstitutional, an injunction barring their
application in future elections, a court order requiring a new
election, and a court order requiring the university to expunge
any records of election code violations from the plaintiffs’
academic files. 

The district court denied the plaintiffs’ request for an order
requiring a new election. The court held that the Eleventh
Amendment precluded such relief. It is undisputed that
because the defendants were all sued in their official capaci-
ties as officers of the University of California, they are enti-
tled to Eleventh Amendment immunity. See Ex parte Young,
209 U.S. 123, 159-60 (1908). The only contested issue is
whether the request for a new election falls within the excep-
tion to a State’s Eleventh Amendment immunity that applies
when a state official is sued for prospective injunctive relief.
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See Edelman v. Jordan, 415 U.S. 651, 664-66 (1974); Bennett
v. Yoshina, 140 F.3d 1218, 1224 (9th Cir. 1998). 

[1] We do not, however, address that issue, as this appeal
is currently moot. Mootness is a flexible justiciability doctrine
that allows review “if there are present effects that are legally
significant.” Jacobus v. Alaska, 338 F.3d 1095, 1104 (9th Cir.
2003). “[W]e have an independent duty to consider sua sponte
whether a case is moot.” Demery v. Arpaio, 378 F.3d 1020,
1025 (9th Cir. 2004) (citing Dittman v. California, 191 F.3d
1020, 1025 (9th Cir. 1999)). 

[2] Although the parties do not address this point, we con-
clude that the prayer for injunctive relief with regard to the
2002 election is now moot, because the student leaders who
were seated as a result of the challenged May 2002 election
have already completed their one year terms, which ended on
June 30, 2003. As there are no present effects of the 2002
election, injunctive relief is unavailable to redress any harm
that the appellants might have suffered. Further, as we detail
below, the election code plaintiffs seek to challenge has now
been revised. So far as the record reveals, the provisions to
which plaintiffs object are not likely to be reinstated. The
issue plaintiffs seek to litigate is therefore not “capable of rep-
etition yet evading review.” See id. at 1026-27. 

[3] We also agree with the district court that revisions of
the election code have mooted the plaintiffs’ requests that the
district court declare the code provisions unconstitutional,
enjoin application of the challenged code provisions in future
elections, and order changes in the procedures for amending
the election code and investigating violations of it. The chal-
lenged provisions are no longer in effect. 

Shortly after this suit was filed in October 2002, the SUA
withdrew the challenged provisions and instituted a new code
without them. In December 2002, the SUA and the University
entered into a memorandum of understanding, in which the
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defendants committed not to reenact the challenged provi-
sions unless there was a change in federal law. The district
court, in January 2003, granted the defendants’ motion to dis-
miss because “UCSC officials have removed the challenged
Code provisions and have committed not to enforce them in
future elections.” Shortly thereafter, the SUA refined the lan-
guage of the code to clarify the changes that were originally
made in October 2002. 

[4] Because the University has withdrawn the challenged
provisions and committed not to reenact them unless federal
law changes, these provisions will not be applied in future
elections. The case is therefore moot because the plaintiffs are
not suffering any ongoing injury and there is no reasonable
expectation that the injury the plaintiffs suffered will recur.
See Smith v. Univ. of Wash., Law School, 233 F.3d 1188,
1194 (9th Cir. 2000). 

We have said that when a challenged law is repealed or
expires, a case becomes moot. Native Vill. of Noatak v. Blath-
ford, 38 F.3d 1505, 1510 (9th Cir. 1994). The plaintiffs never-
theless argue that we should apply the rule that a defendant’s
voluntary cessation of a challenged practice does not render
a case moot unless the party asserting mootness meets the
“heavy burden” of showing that it is “absolutely clear the
allegedly wrongful behavior could not reasonably be expected
to recur.” See Friends of the Earth, Inc. v. Laidlaw Envtl.
Servs., Inc., 528 U.S. 167, 189 (2000) (citations omitted).
Even applying the stringent test the plaintiffs advocate, this
request for future injunctive relief is moot because, by estab-
lishing that a new code will apply in future elections, the
defendants met their burden of showing that the challenged
provisions of the election code can have no future effect. 

The plaintiffs also cite to cases where courts have held
challenges to election procedures were not moot, even though
the election was completed. See, e.g., Joyner v. Mofford, 706
F.2d 1523, 1527 (9th Cir. 1983); Baldwin v. Redwood City,
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540 F.2d 1360 (9th Cir. 1976). These courts held that the
claimed injury was capable of repetition but evading review
because challenges to election procedure often cannot be
heard before the election is completed. Joyner, 706 F.2d at
1527; Baldwin, 540 F.2d at 1364-65. These cases do not con-
trol this one. This case is moot not because the election has
been completed, but because the challenged rules have been
changed and will not apply in future elections. 

The only remaining relief the plaintiffs seek is the expunge-
ment of any reference to election code violations from their
school records. We are satisfied from the evidence that was
before the district court that there are no records to expunge
because the University did not keep records of election code
violations. 

The district court’s order granting the defendants’ motion
to dismiss is AFFIRMED. The mandate shall issue forthwith.
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